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CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES
United
States
Constitution,
Amendment 5, "No person
shall be held to answer for a capital
or otherwise
infamous
crime
unless
on a presentment
of indictment
of Grand Jury,
except
in
cases arriving
in land or naval forces,
or in the militia
, when
in actual
service
in time of war or public danger; nor shall
any
person
be subject
for
the same offense
to be twice
put in
jeopardy
of life
or limb; nor shall be compelled
in any
criminal
case to be a witness against
himself,
nor be
deprived
of life,
liberty
or property,
without
due process
of law; nor
shall
private
property
taken
for
public
use
without
just
compensation."
United

States

prosecutions

Constitution
the accused shall

Amendment
enjoy

the

#6,

"In

all

criminal

right to a speedy

and

public trial
by an impartial
jury of the state and District
court
in the crime shall have been committed,
which district
shall
have
been previously
ascertained
by law, and to be informed
of
the
nature
and cause
of accusation
to be confronted
with
the
witnesses
against
him; to have compulsory
process
for
obtaining
witnesses
in his favor; and to have the assistance
of counsel
for
his
defense."
Utah Code Ann. 41-2-28,
"A person whose operators
license
has
been suspended
or revoked,
as provided
in this
act,
and who
drives
any motor vehicle
upon the highways of this state
while
that license
is suspended
or revoked,
is guilty
of a crime,
and
conviction
shall be punished as provided
for in Section
41-2-30."
Utah Code Ann. 41-2-30
(2),
"A person
whose conviction
under
Section
41-2-28
is based on while his operators
or
chauffeur
license
is suspended
or revoked
for a refusal
to submit
to a
chemical
test as set forth in Section
41-6-44.10,
a violation
of
section
41-6-44,
a
local
ordinance
which
complies
with
requirements
of Section
41-6-43,
Section
76-5-207,
or
criminal
prohibition
that
the person
was charged
with violating
as a
result
of a plea bargain
after
having been originally
charged
with violating
one or more of those sections
or ordinances
is
guilty
of a Class "A" Misdemeanor; a fine imposed shall be in the
amount not less than the maximum fine for a Class "B" Misdemeanor
under Section
76-3-301."
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IN THE UTAH COURT OF APPEALS

STATE OF UTAH,
Plaintiff-Respondent
-v-

Case N4>.870375-A

KENNETH LAYNE LUNDSTROM,
Defendant-Appellant.

JURISDICTION
This appeal is from a conviction of a Class "A" Misdemeanor
"Driving on a Suspended or Revoked Drivers Ilicense" in the Sixth
Circuit Court, State of Utah*

This Court has

jurisdiction

to

hear the appeal under Utah Code Ann. 78-2a-34-2.

STATEMENT OF THE CASE
Defendant, Layne Kenneth Lundstrom was charged with Driving
on

a

Suspended

or

Revoked

Drivers

License,

a

Class

"A"

Misdemeanor, in violation of Utah Code Anr(. 41-2-28 and 41-230(2).

Defendant was convicted of the same offense in a trial

held June 26, 1987 in the Sixth Circuit Court in and for Tooele
County, State of Utah, the Honorable Edward A. Watson presiding.
On August 4, 198 7, Judge Watson sentenced

the defendant to serve

60 days in the Tooele County Jail and pay a fine of $1000.00,

with execution of the sentence stayed for 1 year on the following
conditions;
1.

That the defendant serve 2 days in jail,

2.

Pay a fine of $600.00 within 6 months:

3.

Enter into a agreement with Adult Probation and Parole

and abide by all terms and conditions of that agreement,
4.

To violate no law for one year.
STATEMENT OF THE FACTS

On

the

24 th

day

of October, 1986, Officer

Lou Holt,

Wendover City Police Department, observed a vehicle driving on
State Road 56 in Wendover City, State of Utah.

Officer Holt

observed that vehicle cross the center line and drive left of
center for approximately 100 feet and then complete a left turn
into a service station.

Officer Holt approached the driver of

the vehicle and was able to identify the driver as the defendant,
Layne

Kenneth

Lundstrom.

At

the

time

of

the

driving,

defendant Layne Kenneth Lundstrom's driving privilege

the

had been

suspended or revoked for one of the alcohol reasons listed in
Utah Code Ann., Section 41-2-30(2). (R. 23, 31).
SUMMARY OF ARGUMENT
1.

THE COURT SHOULD ASSUME REGULARITY IN THE PROCEEDINGS

AND CORRECTNESS IN THE JUDGMENT DUE TO THE SPARSENESS OF THE
RECORD AND APPELLANT'S FAILURE TO REFER TO PAGES OF THE RECORD IN
SUPPORT OF HIS POINTS ON THE APPEAL.

2. WHILE EIGHT MONTHS PASSES BETWEEN THE TIME OF THE
OFFENSE AND THE TRIAL, THE RECORD REVEALS k)OD REASONS FOR THE
DELAY. THE RECORD DOES NOT REVEAL ANY PREJUDICE TO THE DEFENDANT
BECAUSE OF THE DELAY.
3. NO
IMPROPER
EVIDENCE,
TO-WIT: A
RECORD
OF
EMBEZZLEMENT CONVICTION WAS ADMITTED AT THE TIME OF TRIAL.

AN

4. A FAIR TRIAL WITH FULL OPPORTUNITY TO AIR THE ISSUES
SATISFIES THE REQUIREMENTS OF DUE PROCESS.
ARGUMENT
POINT

I

THE COURT SHOULD ASSUME REGULARITY IN THE PROCEEDINGS
IN THE JUDGMENT DUE TO THE SPARSENESS OF THE RECORD AND
APPELLANT'S FAILURE TO REFER TO PAGES OF THE RECORD IN
IN SUPPORT OF HIS POINTS ON THE APPEAL.
The record in this case reveals that no transcript of the
trial was requested by appellant.

The recorcfl basically consists

of the information, the bond, various notices of trial, and other
proceedings and court documents which were filed by the appellant
and the respondent during the course of the proceedings.
Appellant in his brief has failed to cite ev$n the sparse
recorded which is available upon any point.
The Utah Supreme Court in the case of the State v. Olmos,
712 P.2d 287 (1987) stated that deficiencies in the record and an
appellant's failure to refer to pages of the record in support of
his points will normally require a court to assume regularity in
the proceedings and correctness in the judgement. Such is the
case here, this court can and should affirm the conviction on
this basis alone.

__o__

POINT II
WHILE EIGHT MONTHS PASSED BETWEEN THE TIME OF THE
OFFENSE AND THE TRIAL, THE RECORD REVEALS GOOD
REASONS FOR THE DELAY. THE RECORD DOES NOR REVEAL
ANY PREJUDICE TO THE DEFENDANT BECAUSE OF THE DELAY.
The record of the trial reveals the following chronology of
events:
On
offensef

the

24 th

of

Octoberf

the

same

day

as

the

alleged

the defendant filed a bond with the court allowing him

to be released pending trial (R. 5 ) . Following the filing of the
information, notice of trial was sent to the appellant that the
trial would be held on the 20th day of January, 1987 (R. 6) the
record reveals that Officer Lou Holt, key witness in the case was
subpoenaed

and

that

the

Officer Holt ( R. 7-8)).

subpoena

was

properly

served

upon

The day of trial, Officer Holt failed

to appear in response to that subpoena. The Judge continued the
case and issued an order to show cause against her

(R. 9 ) . The

record reveals that the order to show cause did issue (R. 10-11).
The record reveals that on February 18, 1987, Officer Lou Holt
did

appear before the court and admit that she had

appear.

She was held

failed

to

in contempt and assessed costs for both

attorney Frank Mohlman's time and the defendant's time (R. 16).
The record reveals that defendant made a motion before the court
dated March 10, 1987,
trial.
18).

to dismiss the case for lack of a speedy

That motion was heard on the 17th of March 1987 (R.17The motion was denied (R. 20). The trial was held on the

26th of June (R. 23) at which time the defendant was convicted as
charged.

The

record,

although

sparse,

does

indicate

that

the

original trial was scheduled less than three months from the time
of the offense.
the

State

individual.
Further

of

The delay which did occur Was not the fault of

Utah,

but

rather

due

to

the

misconduct

of

an

That individual was penalized for that misconduct.

delay

of

the

proceedings

were

also

necessitated

by

appellant's filing of the motion to dismiss for lack of speedy
trial and the judges hearing of that motion.
In analyzing

the eight month delay, several

several tests must be used.

factors and

The United States Supreme Court case

of Barker v. Wingo, 47 U.S. 515, 33 2101, and 92 Supreme Court
2182 laid out the basic factors which any pourt must consider.
Utah basically adopted those rules in Stat^ v. Hafen, 593 P. 2d
538 (1979), where four factors were considered.

The court stated

that there must be a lengthy delay to even tirigger any analysis.
Secondly, the reason for the delay must be analyzed.
court must examine whether defendant
speedy

trial.

Finally

the

court

assented

must

his

Examine

Third, the
right
whether

to a
any

prejudice accrued to the defendant.
In examining

the length of

the delay

as a trigger, the

State would assert that under the circumstances, eight months was
not particularly long.

It must be noted that the defendant was

free during the eight month period.

It also should be noted that

the delay was attributable to proceedings by the court related to
the case such as

the hearing

on the Ordeif to Show Cause and

appellant's own demand for a hearing on the speedy trial issue.
The Utah Supreme Court ruled in the case of State v. Banks, 720

P. 2d

1380

(1986)

that

a seven month

neither substantial nor prejudicial.
reasonable

requests of

delay

in

that

case

was

The delay was attributed to

the prosecutor

and defense counsel for

continuances and to normal problems of trial scheduling.

Such is

the case here.
When this Court examines the reasons for the delay in this
case, the major reason for delay beyond the first trial date was
the failure of

a key witness

to appear.

In Barker v_. Wingo,

Supra. The U.S. Supreme Court specifically stated
the

reason

for delay

that

"A valid

reason

such

in examining
as a missing

witness, should serve to justify appropriate delay f " at page 531.
Finally the court must examine whether the record shows any
prejudice
The

to defendant in this case as a result of the delay.

record

defendant.

on

its

Defendant

face

shows

absolutely

was

afforded

no

full notice

prejudice
of

his

to

second

trial and had the full opportunity to present a defense to the
Judge

at

suffered
living

trial.

job

of

revoked.
but

is

an

assertion

by

appellant

from anxiety and that he was prevented

or

whether

There

not

arrangements
he

was

to

because
have

of

his

his

he

from making a

lack

drivers

that

of

certainty

license

further

This allegation is not only unsupported by the record

improper.

It is

clear

from

the driving

record

which

was

accepted at trial (R. 31) that at the time of driving on October
4, 1986, the appellants privilege to drive had been suspended.
Utah

Code

Ann. Section

41-2-18

provides

that

"the

department

shall extend the period of the first suspension for an additional
like period, or if the privilege of its revoked shall refuse to

act

upon

the

application

of

that

person

whose

privilege

is

revoked for a new license for an additional year after the person
would otherwise have been entitled to apply for a new license
upon receiving . . .

a record of an arrest Or conviction of such

person for any violation of motor vehicle which law in which such
person is involved as a driver."
the

driver's

license

Any anxiety over whether or not

suspension

would

extended would clearly be unfounded.

be

extended

would

be

The mere arrest gives the

department grounds to extend that revocation for an additional
year.

The conviction

is not necessary.

Since this allegation

is improper and unsupported by any facts in the recordf the State
asserts that there is no showing that any prejudice accrued to
the appellant because of the delay.
POINT III
NO IMPROPER EVIDENCE CONCERNING CONVICTIONS OF
NON-TRAFFIC OFFENSES WAS ADMITTED AT THE TRIAL
Appellant has asserted in his docketing statement and his
brief that the trial court admitted a "rap sheet" or some form of
record of a conviction of embezzlement.

It is asserted that this

prejudicial to the trial court is its determination of the guilt
or innocence of the appellant.

This statement is a falsehood.

No such record was admitted into evidence.

The record reveals

that a certified copy of the appellants driving record was
admitted into evidence, not a "rap sheet (R. 23)." That
certified copy of the driving record is a patt of this record on
page 31.

POINT IV
A FAIR TRIAL ON THE MERITS SATISFIES THE REQUIREMENTS OF DUE PROCESS IN THIS CASE.
Appellant has stated that his due process in this process
rights were denied him when the prosecution's accusing witness
was not present for trial on April 20, 1987, and

the court

continued the case instead of dismissing it. No trial was held
or scheduled for April 20, 1987. A prosecution witness failed to
show up at

a trial on January 20, 1987, however the court gave

the appellant sanctions for the State's inability to proceed at
that time. Costs were awarded and assessed against Officer Lou
Holt (R. 16). A full and complete trial was held on the June 26,
1987, (R. 23). Due process of law requires a trial where the
defendant has full opportunity to air the issues.

There is no

allegation that he was unable to present a proper defense on June
26th.

The requirements of due process were thus satisfied.
CONCLUSION
Based on the foregoing arguments, the State requests this

court to affirm appellants conviction.
DATED this / ) ^

day of January, 1988.

Alan M. Williams
Deputy Tooele County Attorney
Attorney for Respondent
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